Department of Energy
Washington, DC 20585

January 6, 2004

The Honorable Henry A. Waxman
Ranking Member

Committee on Government Reform
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Waxman:

Secretary Abraham has asked me to respond to the letter dated December 22, 2003, that you and
Congressman Dingell sent him regarding a report in the National Journal about a meeting that
Deputy Secretary McSlarrow had with representatives of some trade groups. Your letter states
that “[t]his press account suggests that DOE is coordinating with industry on a grassroots
lobbying strategy. We are concerned that such activities may constitute an inappropriate use of
taxpayer dollars. . . .”

1 have discussed with Deputy Secretary McSlarrow the meeting that was reported upon in the
National Journal and that is the subject of your letter. He has advised me that on the day the
Senate announced that further consideration of the energy bill would be delayed until 2004, he,
along with Mr. Dan Brouillette, Staff Director of the House Energy and Commerce Committee,
and Mr. Alex Flint, Staff Director of the Senate Energy Committee, addressed attendees at a
meeting on the energy bill hosted by the Edison Electric Institute. Deputy Secretary McSlarrow,
Mr. Brouillette and Mr. Flint each spoke for 5 to 10 minutes, after which there was a short
question and answer period. The thrust of Deputy Secretary McSlarrow's remarks was to
communicate the Administration's resolve to continue working with House and Senate leaders,
and in particular Chairmen Domenici and Tauzin, to meet the President's goal of passing an
energy bill -- points that Mr. McSlarrow has made repeatedly in many public appearances,
including appearances before Congressional committees, both before and since this meeting, at
which he has explained the Administration's position on energy legislation. During the question
and answer period, the Deputy Secretary declined to endorse specific strategies to meet that goal,
instead deferring to the representatives of the Chairmen of the House and Senate Committees,
and reiterated the Administration's desire to work with the two Chairmen to successfully produce
energy legislation meeting the President's priorities.

More generally, with respect to your concern that there is a possibility that this meeting
implicates the anti-lobbying provisions of 18 U.S.C. 1913 or section 501 of the Energy and
Water Development Appropriations Act, 2004, Pub. Law No. 108-137, let me assure you that
that is not the case. For over 40 years section 1913 has been understood as not prohibiting
officials from supporting the Administration’s legislative program through communications with
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the public in speeches and through most forms of private communications to members of the
public. In fact, anti-lobbying provisions have been construed as not limiting at all the lobbying
activities personally undertaken by Senate-confirmed officials appointed by the President, such
as Deputy Secretary McSlarrow, when acting within their areas of subject-matter responsibility,
as was the case here. Because section 501 of the Energy and Water Development
Appropriations Act is an appropriation act limitation that specifically refers to18 U.S.C. 1913, it
is best understood as not prohibiting expenditures for activities permitted by the criminal law
provision.

There is enclosed for your information a copy of the most recent formal guidance to agencies
from the Department of Justice regarding anti-lobbying restrictions, a memorandum from
Attorney General Reno to the heads of all executive departments and agencies dated April 18,
1995. Among the attachments to that memorandum was a memorandum from Walter Dellinger,
Assistant Attorney General, Office of Legal Counsel, to the Attorney General and the Deputy
Attorney General dated April 14, 1995.

If you have any further questions regarding this matter, please feel free to contact me or Rick
Dearborn, Assistant Secretary for Congressional and Intergovernmental Affairs, at (202) 586-

5450.

Sincerely,
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Lee Liberman Otis
General Counsel

Enclosure

cc: The Honorable Tom Davis
Chairman, Committee on Government Reform



April 18, 1995

MEMORANDUM FOR HEIADE CF W“é TIVE DEPARTMEINTE AND AGENCIES
FROM: THE ATTORI

SUBJECT: pnta«Lobvaﬁq Act Guidelines

The Office of éegal Counsel of the Department of Justice
(OLC) has prepared the attached guidelines, identifying permitted
and prohibited activities under the Anti-Lobbying Act, 18 U.S.C.
§ 1913. These guidelines are based on the Office's most recent
opinicn on this subject, and on the long-standing practice of the
Department’s Criminal Division.

The relevant OLC opinion was issued by then-Assistant
Attorney General, latey Attorney CGeneral William P. Barr. It is
published at 13 Op. Oni.c, 361 (1589%) (prelim. print). A copy of
the opinion is enclosed for your convenience.

The attached guidelines are, necessarily, general in nature.
The Office of Legal Counsel is available for consultation should
you wish advice in connection with specific activities your
department or agency is considering undertaking.

cc: The Counsel to the President
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Office of Legal Counsel

Office of the Washingron, D.C. 20530

Assistant Attorney General

April 14, 1995

MEMORANDUM FOR THE ATTORNEY GENERAL
AND THE DEPUTY ATTORNEY GENERAL

e
FROM: WAILTER DELLINGER

ASSISTANT ATTORNEY GENERAL
OFFICE OF LEGAL COUNSEL

SUBJECT: ANTI-LOBBYING ACT GUIDELINES

'

The attached OLC guidelines are based on a 1989 opinion of the Office, issued by
then Assistant Attorney General William P. Barr, and on long-standing Criminal Division
practice. The guidelines explain that the Anti-Lobbying Act, 18 U.S.C. § 1913, does not
prohibit officials from supporting an Administration’s legislative program through direct
communications with Congress; through communications with the public in speeches,
writings, and appearances; or through most forms of private communications to members of
the public. The Act, however, does bar high-expenditure campaigns in which members of
the public are expressly urged to write their Senators or Representatives.



U.S. Department of Justice

Oi'fice of Leaut Counsel
Wasitinzion, D.C 20530
April 14, 1995

GUIDELINES ON 18 U.S.C. § 1913

The Anti-Lobbying Act, 18 U.S.C. § 1913, prohibits officers and employees of the
executive branch from engaging in certain forms of lobbying. If applied according to its
literal terms, section 1913 would have extraordinary breadth, and it has long been recognized
that the statute, if so applied, might be unconstitutional. The Office of Legal Counsel has
interpreted the statute in light of its underlying purpose "to restrict the use of appropriated
funds for large-scale, high-expenditure campaigns specifically urging privaie recipients to
contact Members of Congress about pending legislative matters on behalf of an
Administration position.” Memorandum for Dick Thomburgh, Attorney General, from
William P. Barr, Assistani Atiorney General, Office of Legal Counsel, "Constraints Imposed
by 18 U.S.C. § 1913 on Lobbying Efforts," 13 Op. G.L.C. 361, 365 (1989) (prelim. print)
(citation and footnote omitted) ("1989 Barr Opinion"). Although there has never been a
criminal prosecution under the Act since its adoption in 1919, the Criminal Division ang iis
Public Integrity Section have frequently construed the Act in the context of particular
referrals. The principles that the Criminal Division has developed over time provide
guidance to the meaning of the statute that is necessary in order for the Act ioc provide
reasonably ascertainable guidance to those to whom it applies.

Section A below describes officials whose lobbying activities are not inhibited by the
Anti-Lobbying Act. Secticn B describes the kind of lobbying permitted under the Act.
Section C describes the kind of Iobbying prohibited by the Act. Section D 7 =scribes a
further restriction that agencies may wish to observe, although they are not :-quired to do so
under the Act. Section E describes additional prohibitions imposed by typical "publicity or
propaganda" riders, as interpreted by the Comptroller General, although identifying the
precise restrictions, if any, applicable to any particular agency requires an examination of
that agency’s appropriations act.

A. The Department of Justice consistently has construed the Anti-Lobbying Act as not
limiting the lobbying activities personally undertaken by the President, his aides and
assistants within the Executive Office of the President, the Vice President, cabinet members
within their areas of responsibility, and other Senate-confirmed officials appointed by the
President within their areas of responsibility.





















= department writing lettersz throughcut the country,
sanding telecrzms throughout the country, for this
croanization, for this man, fer that company te write
niz Concressman, to wire his Conoressman, inm behalf of
tnis or that legislation. The ¢gentleman from FKentucky,

¥Mr. Sherley, former chairman of this commitice, during
the closing days cf ths last Congrszs was graatly
worrled beczuze he had con hiz desk thousands upen
thousands of telegrams thet had been started right here
in Washincton by scme officizl wiring cut for pacple to
write Congreszman Sherlaey for thisz apprepriaticn and
for that. Now, they uss the contingent fund for that
purpese, and I have no doubt that the talegrazms sent
for that purpose cost the Government mere than $7,300.
Now, it was never the intention of Congress to
appropriate meney for this purpose, and section 3 of
the pill will zbsclutely put z stop to that seort of
thing.

58 Cong. Rec. 403 (181%). Thess remarks denonstrate that
congress was concerned cbout the uwss of appropriatad funds to
izplement “grass roots®® mass mailing cawpalgns at great
gxpensa.’ Based on this leglslative history, thls Office
coenzglistently has concluded that the ztatute was anascted to
restrict the use of aspprepriated funds for large-scale, high-
expenditure campalgns specifically ur@%ﬁg private reciplents te

contact Hambars of Congress about panding legislative matters on
pehalf of an Administraticn positien. 88, 2.%9., Memecrandum for
raul Hichel, Acting Deputy Attorney CGenersl fzca John M. Harmen,
Assistant Attorney Ganeral, Office ef Legal Counsal, Februazy 29,
1880, at § (section 1%13 was intended te Sprohiblt the Exscutive
from using appropriated funds to crsate artificially thas

8 gy “grass roots® lobbying ve mean comsunicatiens by
exacutive officials directad to mambsrs of the public at largs,
or particular segments of the general public, intended teo
cersuade them in turn to communicate with thelr slectad
representatives on gome lzsus of concern to the Executive. This
type of activity is to be distinguished frem comsmunicaticns by
exscutive officlizaliz almed directly at the elected represantatives
themselvas, ne matter hew much incidantal publicity thosze
communications may rzcaive in the neormal coursse cf press
covarags. S92 Hemorandum from John H. Earmon, Assisztant Attorney
General, OZfice cf Lagal Ccunsel, te Rebert J. Lipachuiz, Counsel
tc the Praslidaent, at 10 (Dac. 29, 1877) (%1977 Harmon
Memorandum?) {(*As long . . . @z & faderal eofficial limits himseld
to public forums and rslles upen norsal werkings ©f the presz, he
may say anything he wishes wvithout fear cf viclating ssction 1913.
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¢ Qur calculations indicata that an axpendiiure of $7580 in
181% weuld be roughly equivalent o ong of $50,00C Zodsvy.
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